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The history of Nicola’s Law




On January 28, 2008, Bernel P. Johnson, a
44 year-old man suffering from paranoid
schizophrenia, shot NOPD officer Nicola
Cotton with her service weapon during an
encounter in front of a strip mall. Cotton,
who was eight weeks pregnant, died at the
scene. She was 24.
Johnson, who had been discharged from
Southeast Louisiana Hospital in Mandeville
not long before the shooting of Cotton, had
a history of lashing out at family members.
This tragedy brought attention to gaps in
Louisiana’s treatment system for some of
the sickest in the state, which had been
made significantly worse in the aftermath of
Hurricane Katrina.

Bernel Johnson’s family fought a losing battle for decades to get
him mental health treatment since he became ill at 19 years old. His
brother and sister reported to the The Times-Picayune that all
family efforts to have him confined and treated had failed.
On January 4th, twenty-four days before the shooting, Johnson had
been found mentally ill and potentially dangerous to others and was
involuntarily committed by the chief deputy coroner. He was sent to
a state mental hospital, but was released just prior to the shooting
of Nicola Cotton.
The shooting inspired passage of Nicola’s Law later that year,
creating a new statutory framework for assistive outpatient
treatment (AOT) in Louisiana. AOT is designed to provide court
monitoring of outpatient treatment for individuals who require
supervision to live safely in the community.

Louisiana is READY for Nicola's Law
• After passing Nicola’s Law, Louisiana is one of very few states to
receive an A+ grade from Treatment Advocacy Center for the
quality of its outpatient treatment law
• The judiciary, public attorneys, law enforcement, advocates, family
members, behavioral health local governing entities, and hospitals
are engaged and interested in increasing the use of AOT and
building successful programs
• Federal funding for AOT and programs that can use AOT as a tool
are increasingly available for programs ready to implement

In 2014, Louisiana received 32/34 points for the quality
of Nicola’s Law in M ental Health Com m itm ent Law s: A

Survey of the States

Since that time, the law has been improved – Louisiana is
one of the highest-graded of all states for its AOT law

AOT programs possible
using Nicola’s Law
• Step-down from inpatient hospitalization to community treatment
• Outpatient treatment referred from the community
• Diversion from the criminal justice system to treatment
• Discharge planning from jails or prisons
• Discharge planning from forensic psychiatric hospitalization

•

•

AOT appears at the front end and back end of the criminal justice system,
Intercept 0 [keeping those with mental illness out of the criminal justice
system] and Intercept 5 [preventing re-arrest after reentry to the
community through consistent, continued treatment].
DOJ grants now open to AOT programs that were previously only for
mental health courts.

Who qualifies for Nicola’s Law?
To be eligible for AOT under RS 28:66, an individual must:
☒ 1)
☒ 2)
☒ 3)
☒ 4)

be 18 years of age or older;
be suffering from a mental illness;
be unlikely to survive safely in the community without supervision, based on a
clinical determination;
have a history of lack of compliance with treatment for mental illness that has
resulted in either or both of the following;
☒ a)

☒ 5)
☒ 6)
☒ 7)

at least twice within the last 36 months, lack of compliance
with mental health treatment was a significant factor that resulted
in an emergency certificate for involuntary hospitalization or receipt
of forensic services
☒ b)
has made one or more acts of serious violent behavior
including but not limited to attempts or acts of serious physical
harm toward self or others not including periods of hospitalization
or incarceration
As a result of mental illness, be unlikely to participate in or adequately
adhere to the recommended treatment documented in the treatment plan;
In view of treatment history and current behavior, have a need for assistive
outpatient treatment to prevent relapse or becoming dangerous to self or
others as defined by LSA R.S. 28:2;
be likely to benefit from assistive outpatient treatment;

How to use Nicola’s Law:
The Petition Process
Petitions are permitted from:
Director or administrator for the hospital (inpatient)
Director of emergency receiving center
Director of the local governing entity (or designee) of the parish in
which the patient is present or is reasonably believed to be present
Any interested person through counsel with written concurrence of
the coroner in the jurisdiction in which the person is found

RS 28:67

The Petition Process (cont.)
The majority of petitions will be “step-down” petitions filed by either
the designee of the inpatient facility or the designee of the human
services district (LGE)
Petitions filed by “any interested person” will be less common but this
is an important avenue to treatment for those under the radar of the
system – family members may be the only people aware that a loved
one is decompensating
The process for petitioning differs primarily depending on whether
the individual is already inpatient or not at the time of filing

Petition Process (RS 28:68)
For hospitalized patients:
1. Director or administrator prepares petition
2. Must include affidavit from a physician, psychiatric mental
health nurse practitioner or psychologist – must be willing to
testify at hearing
3. File with the court, notice requirements
For filings about individuals in the community:
1. Must be filed by counsel
2. Must include affidavit from physician, psychiatric mental
health nurse practitioner or psychologist who has examined
or has attempted to examine the individual within 10 days –
must be willing to testify or examine and then testify
3. Must obtain coroner’s written concurrence
4. File with the court, notice requirements

Coroner’s Concurrence (example)

Coroner’s Concurrence (example)

Nicola’s Law Procedure, Step-by-Step
(LSA R.S. 28:69)
1.

2.

3.

4.

5.

File petition in the judicial district of the parish where the
person is present or is believed to be present
Serve copies of the petition and affidavit on the person
(Respondent), Respondent’s attorney if any, petitioner,
director of local governing entity, Mental Health Service
Agency if Respondent is believed to be unrepresented
The court must schedule a hearing within five (5) days of
petition being filed
Court conducts a hearing on the petition, which can include
examination and cross-examination, subject to the Louisiana
Code of Evidence
Petitioner’s witnesses and arguments are presented first,
followed by Respondent’s

Nicola’s Law Procedure (cont.)
Testimony is required by the physician/affiant on the medical
basis he/she has for opining that AOT should be ordered. For
those inpatient, this is straightforward.
From the community, the individual may have refused to be
examined – and may fail to attend the hearing:
– Judge may request that the individual consent to examination (if present)
– Hearing may proceed without Respondent if service was proper and
attempts to elicit attendance failed; court shall state factual basis for
conducting hearing without patient for the record
– Judge has the authority to order that the individual be taken into custody
for an examination if he/she finds reasonable cause to believe that the
allegations in the petition are true, with the period of confinement not to
exceed 24 hours

The language is not explicit, but presumably the hearing is
continued until the examination has taken place and then reconvened for the judge to finish hearing the petition.

Nicola’s Law Procedure:
content of medical testimony
Testimony from affiant must cover:
 Factual basis for allegation that patient meets each of the
criteria for AOT (the checklist) as contained in affidavit;
 That treatment proposed is the least restrictive alternative;
 The recommended treatment and rationale for it;
 If medication is recommended, must describe the type or
class of medication (i.e. antipsychotic, mood stabilizer, etc.),
plus the beneficial and detrimental effects for such drugs, and
whether the medication should be self-administered or
administered by authorized personnel.
Best practice is for each requirement to be covered in the
affidavit so that it is part of the record.

Written Treatment Plan (RS 28:70)
• Required for AOT orders
• To be developed by case manager, clinical social worker, and the
physician/psychologist/psychiatrist/nurse practitioner (as deemed
appropriate by hospital or LGE director), with the participation of the
patient. The patient may request participation of an individual
significant to him/her and concerned with his/her welfare.
• Must include Assertive Community Treatment (ACT) team assignment
or case management services
• Plan should include other appropriate services in categories listed
within RS 28:70

Written Treatment Plan (RS 28:70)
Other categories of services that may be included under RS 28:70:
• Medication: should include class/type, method to be administered,
dosage range
• Laboratory testing (may include blood testing for therapeutic
metabolic effects, toxicology testing and breath analysis)
• Substance abuse/addiction counseling and/or treatment, which may
include testing (see next slide)
• Individual and/or group therapy
• Day or partial day programming
• Educational and/or vocational rehab
• Supervised living
• Transportation
The plan should be individually tailored to remove foreseeable obstacles
to success for the patient.

Substance Abuse Testing Requirements
Under RS 28:70, if the plan includes substance-related or addictive
disorder counseling and treatment, testing for alcohol or illegal
substances may be included as long as the court receives a sufficient
clinical basis to conclude:
1. The patient has a history of substance-related or addictive disorder
that is clinically related to the mental illness; and
2. Testing is necessary to prevent a relapse or deterioration.
Note: The clinical basis is provided in the medical testimony and/or the
affidavit. Best practice is to explicitly incorporate this statutory language
into the medical opinion to prevent ambiguity.

Written Treatment Plan: Timing
RS 28:70(C) indicates that the Written Treatment Plan shall be provided
to the Court no later than the date of the hearing on the petition, but
failure to do so is not grounds for dismissal of the petition.
RS 28:71(C) provides that if after the hearing the patient meets criteria
for AOT but no Written Treatment Plan has been submitted, the Court
shall order the director of the LGE to provide a plan and testimony within
five (5) days of the date of the order.
However, best practice is to ensure that the Written Treatment Plan is
received by the Court by the time of the initial hearing. Discussion and
explanation of the treatment plan during the hearing contributes to the
“black robe effect” and allows input from all interested parties to be
incorporated into the order. This also avoids having to find a second court
date that all can attend!

Settlement v. Contested Hearing
The code describes how to proceed with a contested hearing – however,
very frequently an individual will agree to comply with a Written
Treatment Plan prior to or at the hearing.
The hearing should still be held. To obtain the black robe effect, the
judge and the parties discuss the plan in the same manner but as a
settlement agreement accepted and issued as an order from the Court.
If not contested, it is still important for the judge to advise the patient on
what is expected, what resources will be provided to assist in succeeding,
consequences for not following the order, and other procedural matters.

The hearing is an opportunity to build a relationship with the court and
impress upon the patient that there is a legal obligation to comply, and
that the settlement does not mean that this is voluntary treatment.

The Court Order: RS 28:71
If after the hearing the judge is satisfied by clear and convincing
evidence that criteria have been met for AOT:
Initial order can be for up to 1 year
Order should state why AOT is the least restrictive alternative
Order should state the categories of services that will be provided
Cannot include services not recommended by treatment team
Director of LGE is to certify availability of listed services
Court cannot order AOT without the certification from the LGE
For medication, order states class of drug(s), dosage ranges, whether
to self-administer or accept administration by authorized personnel
 Order identifies the service provider (can be hospital or LGE or
contracted provider)
 Clearly indicate in order that court approval is necessary for material
changes, explain procedure for seeking such a change for either party








Modifications and Motion for a Hearing
RS 28:71(F): Director of LGE must apply for court approval to make a
material change to the treatment plan unless the change is within the
range discussed in the order (i.e. dosages).

Material change means an addition or deletion of a category of services

or any deviation without the consent of the patient from the terms of an
existing order relating to medication or change of residence from one
LGE to another. Application for modification must be served on the same
parties as received notice in the original petition.
RS 28:73: The patient can apply to the court to stay, vacate, or modify
the order by submitting an application and providing notice to the
director of the LGE of the application.

Either party can make a motion for a hearing within five days to object to
the proposed modification or seek clarification. If no motion is made, the
court shall grant the application. Note: The judge has inherent authority
to order a hearing sua sponte.

Non-Compliance with AOT (RS 28:75)
 If non-compliance is determined, treatment team should first make
every effort to solicit compliance – this can include seeking a hearing
with the judge
 Refusal to take medication or to refuse/fail blood tests or other
laboratory tests may be considered a factor in whether involuntary
inpatient treatment is necessary
 If attempts to return patient to compliance are not successful, the
physician/nurse practitioner/psychologist may execute an emergency
certificate (RS 28:53) and request an order for custody (RS 28:53.2)
or seek a judicial commitment (RS 28:54)
 Note: To be admitted for inpatient treatment, the patient must still
meet inpatient criteria. Timing for seeking evaluation is key, but the
ability to seek an order for custody is a powerful tool to convince the
patient to return to compliance. No contempt of court finding is
allowed, and no forced medication may occur. The sanction is a
possible return to inpatient hospitalization.

Renewal of Order (RS 28:72)
RS 28:72 A motion or petition for an extension of AOT must be filed
before the expiration of the original order by the director of the LGE.
Procedure to renew is the same as for the initial petition except that the
time periods under RS 28:66 (A)(4) (the look-back period) are not
applied to determine eligibility.
The duration of the renewal is a maximum of one year unless there have
been four consecutive renewals of six-month to one-year terms, in which
case an order may be extend for a maximum of two years.
Renewal of an order for AOT is not a sign that the treatment plan failed.
It is an acknowledgment that the patient does better with an order than
without and that the additional supervision increases the likelihood of
success on an outpatient basis.

Nicola’s Law process step-by-step.

Forms, documents, links
Louisiana Department of Health website:
http://www.dhh.louisiana.gov/index.cfm/page/97
Treatment Advocacy Center website:
www.treatmentadvocacycenter.org
Email or call me directly:
daileyl@treatmentadvocacycenter.org
703-294-6004 (Direct)
We can assist with development of forms and pleadings and
can provide examples from other jurisdictions.
With sufficient interest and available funds, we may develop implementation
manuals with sample forms and judicial bench books for statewide use.
(Example from Ohio available on Treatment Advocacy Center website.)

